The split verdict in the Chi- 
cago Seven trial leaves what 
is now the Chicago Five to 
carry to higher courts the first 
test of the controversial riot 
rider to the 1968 Civil Rights 
Act. But the test may never 
come. 

There are dozens of poten- 
tial issues in the appeals of 
the five who were convicted 
yesterday, and they would 
have to lose on every one of 
them before the reviewing 
courts would be faced square- 
ly with the constitutionality 
of the riot law. 

Some of these other issues 
are as thorny as the big consti- 
tutional question itself. They 
include the rulings of Judge 
Julius J. Hoffman on countless 
disputes over evidence, about 
wiretapping, and over jury in- 
structions. They also include 
the fairness of the trial itself 
under Hoffman's direction. 

Joint-Trial Techniques 

“Conspiracy" is out of the 
case as a major issue, since 
the jury acquitted all seven 
defendants of that charge. The 
defense lawyers may be ex- 
pected to argue, however, that 
they were seriously hurt by 
the government's use of con- 
spiracy doctrine and joint-trial 
techniques because the evi- 
dence of one defendant's in- 
flammatory remarks was held 
admissible against all the al- 
leged co-conspirators. 

The first appeal is to the 
Seventh U.S. Circuit Court of 
Appeals in the same federal 
building where' the original 
Chicago Eight went on trial 
nearly five months ago. If the 
Five lose there, they will peti- 
tion the Supreme Court, 
which could turn them down 
without explanation. 

It’s common to assume that 
a major case such as the Chi- 
cago riot prosecution will go 
“all the way to the Supreme 
Court” for a final ruling, but 
the draft conspiracy case of 
Dr. Benjamin Spock and oth- 
ers stopped at the first appel- 
late level when the Court of 
Appeals In Boston set their 
| convictions aside. 


with care to see whether, In 
the light of defense arguments 
that important First Amend- 
ment freedoms are in the bal- 
ance, the government has 
shown the criminal “intent” to 
foment disorder the law re- 
quires. 

The circuit court will have 
to weigh the claim that free 
speech and free association 
are chilled and repressed by a 
law that punishes interstate 
travel and inhibits strong lan- 
guage in the political arena, 
without forcing the govern- 
ment to prove the defendants' 
conduct was truly dangerous. 

The law, tacked on to the 
legislation that gave the na- 
tion a fair housing low and in- 
creased the punishment for 
racial terrorists, forbids cross- 
ing state lines with intent to 
promote a riot.. The Johnson 
administration opposed it, 
partly on grounds that it 
defined a riot too locfsely as 
illegal action by three or 
more persons. 

The Justice Department is 
expected to emphasize, as it 
did in its pre-trial briefs, that 
the law contains many provi- 
sions that ease its impact on 
peaceful political protesters. 
Defense attorney William M. 
Kunstler will argue that these 
words don't save the law and 
that the Constitution, encour- 
aging robust debate, gives spe- 
cial protection to “outside agi- 
tators.” 
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Verdict Leaves 
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Boston Example 

If the Seventh Circuit fol- 
lows the Boston court's exam- 
ple, It will scrutinize thou- 
sands of pages of evidence 
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